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Third-party funds in joint bank account not
subject to garnishment

nly the defendant debtor’s share of funds in a joint bank account is subject to garnishment

by a creditor; the portion belonging to another person is not. However, that other
person has the burden of proof. This was the ruling of the Puerto Rico Supreme Court in
Banco Bilbao Vizeaya v. Lapez, 2006 T..P.R. 135.

Collection suit

Banco Bilbao Vizcaya filed court
action in collection of money and
mortgageforeclosureagaingt itsdebtors
Ange L6pez Montes, hiswife Carmen
Sasso Oliver and other defendants. In
order to secureafuturejudgment inits
favor, it served Banco Popular de Puerto
Rico with a court order garnishing &
savingsdeposit account that existed tc
thejoint names of co-defendant Sassa
and her mother, Concepcion Oliver
Anero.

Oliver intervenedin the caseto claimthat her portion
of themoney could not begarnished by the plaintiff bank.
Oneof her major obstacleswasthejoint nature of the
account and thefact that the account documentation pro-
vided that the money bel onged to both.

Nature of a bank account

The Puerto Rico Supreme Court first repeated the
long-established doctrine that bank deposits are not
depositsat all, but loans. Citing its1953 opinioninthe
caseof Portillav. Banco Popular, 75 D.PR. 100, the
Court ratified that what actually exists between a

“depositary” bank and a “depositor” isa
debtor-creditor relationship pursuant to
which the bank owes money to its
customer. The customer possesses a
credit claim against the bank—thelikes
of an account receivable; and that right
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to receive payment issubject to garnishment by acreditor
of thecustomer.

How much?

The Supreme Court continued to explain that case
law in the United States pointsto the norm that such
garnishment islimited to theinterest of thedefendant in
the account balance. Therefore, if the defendant hasan
interest of only 25%ina$1,000 account, thegarnishing
creditor can only attach $250. However, in joint ac-
countsthereispresumption that thetotal amount issub-
ject to garnishment, unless the non-defendant party
claiming aninterest proves otherwise. The Court quot-
ed as follows from Delta Fertilizer, Inc. v. Morgan,
547 So. 2d 800 (1989):

“Inthemgjority of jurisdictions, theentireaccount
isvulnerable[to garnishment], but evidenceis
permitted to show the respective ownership of
each depositor.”

Puerto Rico adopted this stateside rule, adding that
the burden of proof lieson thethird-party claiming par-
tid ownership, becausethejoin depositorsareinamuch
better position to prove ownership than either the bank
or thegarnishing creditor.

Account documentation

Astotheprovisioninthe account documentsto the
effect that joint depositors are co-owners, the Court
answered that thistoo isapresumption that may bere-
butted by theinterested party. m
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BANKING

Federal Deposit Insurance Corporation

Authentication in an Internet banking
environment

he Federal Deposit Insurance Corporation issued its Financial Institution Letter FIL-77-
2006 that clarifies a number of points on what the federal agencies that supervise
financial institutions expect in connection with authentication of Internet banking transactions.

- By theend of the current year financial institutions are expected to have
compl eted arisk assessment of itsauthentication procedures.

- Also by theend of 2006 they are expected to haveimplemented such risk
mitigation measures as may prove necessary from theresult of the assess-
ment.

- Afinancia ingitution may rely onanexternd provider (e.g., an outsdeentity
that provides|nternet banking servicesto theinstitution) to performtherisk
assessment. However, thefinancid ingtitution remainsultimately responsible
for managing therisk. Assuch, it should perform adequate duediligencein
selecting theservice provider.

- Therisk assessment exercise should specifically consder therisksof “ phish-
ing,” “pharming” and*“ maware,” aswell asreputation risk, harmto thecus-
tomer and transaction risk.

According to the Wikipedia online encyclopedia (www.wikipedia.org):

“Phishing” isattempting to acquire sensitiveinformation, such aspass-
wordsand credit card details, by masguerading asatrustworthy person
or busi nessin an dectronic communication.

“Pharming” isahacker’sattack aiming to redirect awebsite' straffic to
another (bogus) website.

“Maware’ issoftware designed to infiltrate or damage acomputer sys-
temwithout the owner’ sinformed consent.

- Thefinancia ingtitution remainsultimately respons blefor the adequate au-
thenti cation of transactionsthat involve accessto customer information or
movement of funds. Again, if it employsan externa provider, it must ensure
that the authenti cation techni ques chosen by the provider areappropriatefor
the servicesoffered by theinstitution. m
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Federal Reserve Board

Regulation E to cover payroll card accounts

he Board of Governors of the Federal Reserve System has amended its Regqulation £

(which requlates electronic fund transfers) to extend coverage to payroll card accounts
established through an employer, and to which transfers of salaries, wages, or other
compensation are made on a recurring basis.

Theamendmentwill becomeeffectiveonduly 1,2007. Regulation E Amendment

Background Although payroll cardswill become covered by Reg-
The 1978 Electronic fund Transfer Act, 15U.S.Cc.  UlationEcomenextJuly, they will be subject to some

1693, establishestherights, liabilitiesand responsibili-  SPecial rules. For example, banksneed not provide pe-

tiesof thosethat participateinthedectronic transfer of  10dic Statementsin connection to payroll card accounts

funds, suchas: (asthey must do for other electronic transactions), if:

o balanceinformationismade availablethroughthe

o automated teller machines,
telephone,

o point-of-saeterminals, S _ _
o transaction history ismade available through the

o automated clearinghouses, Internet or other electronic media, and
o telephonebill payment systemsand o the history is provided in written form upon re-
o Internet banking services, quest. m
Most provisonsof thelaw anditsimplementing Reg-
ulation E deal with disclosuresthat must begivento A consumer’s maximum liability for unautho-

users, but they also delveinto substantiverulessuchas ~ fized electronic fund transfers:
maX|mumcustomerIlabll|Wforynaﬂhorlzedtrm§_as If the consumer notifies the bank within two
proceduresfor error resolution, issuance of unsolicited  pusiness days after learning of the loss or theft
ATM cardsand thelike. of the card: the lesser of $50 or the amount of

unauthorized transfers that occur before the
Payroll cards notice.

Thepayroll cardproductinvolvesanemployerwho ¢ the consumer fails to notify: the lesser of
arrangeswith abank to make availabletoitsemployees $500 or the sum of:

aplastic card that allowsaccessto individual accounts.
Theemployer transferstheemployees wagesand other
compensation to these accounts, instead of paying the
employeesin cash or by check, or making direct de-
positstotheir checking or savingsaccounts. Employees (i) The amount of unauthorized transfers that

(i) $50 or the amount of unauthorized trans-
fers that occur within the two business days,
whichever is less; and

can usethe payroll card asadebit card: to make pur- occur after the close of two business days and
chases and withdraw fundsfrom ATMs, for example. before the notice, provided the bank estab-
Payroll cardsparticularly benefits* unbanked” employ- lishes that the transfers would not have oc-

eesthat do not havetraditional bank accounts. curred had timely notice been given.
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New DACO regulation on information
security

nfringement of information security is the subject of a new regulation promulgated by the
Puerto Rico Department of Consumer Affairs (DACO)—Regulation Number 7207.

Data banks

It providesthat entitiesthat maintain databankswith
information that includethe namesof personsand at least
oneof theother itemslisted below, must deliver certain
noticeswhenever it discoversasecurity breach. Thelist
of other itemsisthefollowing:

i

* Socid
Security
number,

* number of
driver's
license, elec-
toral card or
other officid
identification,

¥ bank account
number
(whether or not
protected by
an access
code),

* User name and access code,
x medical information protected by HIPAA,

* tax information, or

x work performance eva uation.
Exceptions

Theregulation doesnot apply if theinformationin
questionislimitedtomailing or resdentia addresses, or
other dataavailableto thegenera public. Also exempt-
ed are data banks protected by cryptographic code, as
well asthose not kept for commercia purposes.

Notices

If abreach in security happens, the entity keeping
theinformation must notify the personsaffected assoon
aspossible. It must also give noticeto the entity from
whichit acquired thedata, or who providesit accessto
thedata

Thenotice must beinwriting and must contain cer-
taininformationlistedintheregulation.

Alternate notification

Theregulation permitsalternate means of notifica-
tion, such asadvertising inthe press, if the cost of indi-
vidual notifications exceeds $100,000, or if individual
notifications are otherwisetoo onerous, given the num-
ber of personsinvolved, difficulty inlocating themor the
entity’seconomic condition.

Notice to DACO

In addition, the breach must be notified to DACO
withinten daysof itsdiscovery. DACO, inturn, must
make a public announcement, if noticeto all persons
affected wasnot possible. m

“I am very proud of you, our new information
security team. | am sure that you will do a
fantastic job!”
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from our archives: 1989

¥

PE.G. endorsement enforced

n the case of Autoridad de Energia Eléetrica v. Las Américas Trust 123 D.P.R. 834
(1989), the Supreme Court of Puerto Rico considered the legal consequences of the
“P.E.G."("Prior Endorsements Guaranteed”) initials that financial institutions stamp on
the reverse of checks. The Court found them to constitute an express guaranty that a check

is genuine and has not been altered.
The reason behind P.E.G.

The Uniform Negotiable Instruments Law, which
used to regulate check negotiationsin Puerto Rico prior
to the adoption of the Uniform Commercial Code, did
not cover the subject of
inter-bank collections That

of theU.C.C. set therecord straight. TheU.C.C., how-
ever, had not been adopted by the Puerto Ricolegida-
turewhen LasAméricas Trust wasresolved.

Alteration
A check drawn by the

omission resulted in a
somewhat confusing sate
of the law regarding the
point of endorsement guar-
anties. did endorsementsin
inter-bank check collec-
tionswarrant thevalidity of
prior transfers? Some
courtsinthe United States
had ruled that at that stage
of the collection process
the check was not being
“negotiated,” and asare-
sult no guaranty was of -

they handle.”

“The PE.G. stamp employed by banks standsfor ‘ Prior
endorsementsguaranteed.” While the Uniform Commer-
cial Code, as will be seen, frequently fails to provide
clear answersto questions in the area of negotiable in-
struments, it is unequivocal in its insistence that that
indorsement isto be spelled with the letter ‘i.” Bankers,
who claim to know much of such weighty matters, may
insist on beginning with ‘e’ but this practice could be
attributed to the bankers' understandable reluctance to
stamp ‘Pay any Bank PIG’ on the backs of the checks

—Perini Corp. v. First Nat. Bank of Habersham
County, 553 F.2d 398, 401 (5" Cir. 1977).

Electric Power Authority in
favor of John Grazel, Inc.
was altered by deleting
Grazel’s name and in its
placeinserting that of Héc-
tor RiveraRivera. Rivera
endorsed theinstrument and
deposited it to hisaccount
at Las Américas Trust
Company. LasAméricasin
turn endorsed it to Royal
Bank de Puerto Rico and
added the PE.G. initids.

fered. Others, to the

contrary, had found theendorsing bank to beliable, based
on anumber of different legal theories. To set aside
doubtsand assurethereliability of theclearing process,
banksgtarted explicitly to guaranty thevalidity of previ-
ous endorsements by so stating on the checks them-
selves. Thus was born the banking practice that has
survived tothisday.

Extent of the guaranty

But even after the adoption of the PE.G. practice,
some doubts concerning the extent of the guaranty re-
mained. An areaparticularly plagued wasthat of alter-
ationsother than forged endorsements. The enactment

Royal presented theitemto
Citibank, the drawee, who
honoredit. The Power Authority sued both LasAmeéricas
and Citibank; Citibank then brought Royal intothe case.

Liability chain

The Supreme Court adopted thelegal doctrine pro-
posed by Royal Bank. Citibank, the Court found, was
liableto the Power Authority for honoring the altered
check. Royal, inturn, had to answer to Citibank, and
LasAmeéricasto Royal, on account of the respective
PE.G stamps. Thus, thefirst bank to receivetheitem
and stamp it “Prior Endorsements Guaranteed” was
madeultimately responsible. m
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from our archives: 1991

¥

Junior lien cancelled without notice

J unior liens not recorded in the Registry of Property at the time that a mortgage foreclosure
complaint is filed may be cancelled without notice of the public auction, the United
States District Court for the District of Puerto Rico ruled in United States v. Vélez Vélez,

772 F. Supp. 56, (1991).
The facts

The Smdl BusinessAdministration commenced fore-
closure proceedingsagainst Carmelo Vélez Vélez and
NereidaHuertas Fress. Although another mortgage had
been executed over the same property, thisonein favor
of Eulogio Colén Diaz, the samewas presented for re-
cordation after thefiling of the S.B.A. foreclosure com-
plaint. After judgment, the court ordered the public
auction of the property, which S.B.A. did not notify to
Colon, dthough hismortgagewasaready intheRegis-
try. Col6n opposed S.B.A.’smotion that hismortgage
be cancelled asajunior lien, based on thelack of notice.

The ruling

The court was not impressed by Colon’sclaims, and
ordered the cancellation. That Colon did not receive
noticewasdueto hisfailuretofilethemortgage at an
earlier date, the court said. “Asthevariousprovisions
of thepreviousand current MortgageAct clearly estab-
lish. . ., aforeclosure need only notify the holders of

subsequent credits appearing in the Registry when it
beginsthejudicia action.”

v Note:

Article 149 of theMortgageAct (30 PR. LawsAnn.
§ 2473) readsasfollows:

“In cases of mortgage foreclosures, those who
haverecorded or noted their rightsafter themort-
gageand prior to the notation of alawsuit, must
be notified of theauctionin accordancewith the
procedural law inforcein the defendant’s case,
without which the court cannot order the cancel -
lation of theseentries.”

The published opinion doesnot clarify if S.B.A. not-
edintheRegistry thefiling of itslawsuit andif Colon’s
mortgage was presented for recordation subsequent
thereto. In Retirement Systemv. El Registrador dela
Propiedad, 104 D.PR. 791 (1976), the Supreme Court
of Puerto Rico said that ajunior lien may be cancelled
without noticeif recorded subsequent to the Registry
noting of thefiling of theforeclosuresuit. m

FDIC enhancing protection of exam data
The FDIC has issued a reminder on how to handle examination data. F/L-78-2006.

oAll information stored in computer mediamust be
encrypted.

0 E-mail messagesthat contain confidentia informa-
tion must be encrypted.

o0 Computer passwords must be kept secure, i.e.,
not near or on the computer.

0 Unattended computersmust belocked in an office
or drawer, inacar trunk when traveling, or secured
by acablelock system.

0 Hard copies of examination work papersmust be
storedinlockedfiling aress.

0 Copying documents containing confidential bank
customer informationisdiscouraged. m



Page 8

Goldman Antonetti & Cérdova, P.S.C.

CORPORATIONS

Corporate directors should register as

“merchants”

[though there is diversity of opinion as to how to interpret the Puerto Rico Treasury
Department’s regulation, the safe way to go for a member of a board of directors is to
register as a “merchant” rendering services to the corporation.

Failureto register carriesafine of $10,000. Moreover, an unregistered di-
rector would haveto collect thetax from the corporation and remit it to
Treasury. Failureto do so would makethe director personally
ligblefor itspayment. m
} ‘ Registration via Internet:
http://www.hacienda.gobierno.pr

Internal Revenue Code

Section 2801 of the Puerto Rico Internal Revenue Code providesthat any
person engaged in businesson theidand“ asamerchant” must register with Trea
sury for purposes of implementation of the new saleand usetax. Implementing
Regulation 7230's § 2801(a)-1(a) upsthe ante by referring to personswho en-
gagefor gaininany typeof business. “Merchant” isany person who sellstaxable
itemsor services.

Directors

Members of acorporate board of directors normally receive some sort of
taxablecompensation for their services. If thisisviewed as” salling taxable servic-
es,” thenthey may beconsdered tofall withinthe code sdefinition of “ merchant,”
and their actionsasboard membersasa* business.” Although the code and the
regulation exempt occasional and sporadic salesfrom coverage, thefact that board
meetingsusually occur at regular intervalsseemsto prevent accessto thisexcep-
tion.

Tax

Thefact that adirector registersdoesnot entail that heor shemust also collect
asadesand usetax fromthe corporation, however. Thisissoif thecorporationis
deemed to bea® merchant” too. Servicesrendered by one merchant to another
areexempt from said tax. Regulation 7230 requires, though, that the corporation
issuetoitsdirectorsaso-called “ Exempt Sales Certificate.”

Failure to register
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CONTRACTS

Puerto Rico Supreme Court

Lowest contract bid rejected
for being too low

overnment contracts need not necessarily be awarded to the lowest bidder. In fact, in

Empresas Toledo, Ine. v. Junts de Revision y Apelacion de Subastas, 2006 T.8.P.R.
138, the Supreme Court blessed the decision of the Public Buildings Authority to reject a
bid because it was too low, and, thus, not viable.

Although Empresas Toledo wasthelowest bidder, at $467,718, theAuthority
awarded ademolition contract to Gatec, Inc., who bid $749,900. The reason
given wasthat Toledo’sbid was much under the estimatesthat had been present-
ed by the project’ sdesigner and the Authority itself. Thiscast doubtsasto the
feaghility of the Toledo bid, which theAuthority deemed to beimprobable.

Too good to be true!

TheAuthority’sBoard of Appealsagreed, concluding that the huge difference
in pricing demonstrated that Toledo’s bid wasindeed unreal, asthework could
not conceivably be performed properly for suchasmall sum.

Courts

The Circuit Court of Appealsdisagreed, pointing out that abid cannot be
discarded simply becauseit istoo low; that consideration of additional factors
was necessary. It referred to Empresas Toledo’ svast experiencein demolishing
structures, itsfinancia capacity, equipment availability, adequate materials, and
trained and competent empl oyees.

On appeal, the Supreme Court sided with the Authority. Thereisno legal
requirement that government contracts be awarded to the lowest bidder, it said.
TheAuthority isfully empowered to reject alower bid—absent evidence of fraud
or unreasonableness—if it believesthat the bid does not adequately protect its
interests. No such evidenceof fraud or favoritism was offered by Toledo, added
the Supreme Court. m
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FRANCHISES

Change in ownership did not terminate
franchise agreement

franchise to operate a hotel under the Howard Johnson brand did not terminate by the
fact that the property changed owner. Hote/ Associates, Incorporated v. Howard Johnson,

2006 U.S. App. LEXIS 19355 (1* Cir.).

TheU.S. Court of Appealsfaced threerelated legal
issuesin considering thisappea fromthe U.S. Digtrict
Court for the Digtrict of Puerto Rico:

1- Didachangein ownership actualy take place? This
guestionthecourt answered affirmatively.

2- Didfailureto notify the changein owner automatical-
ly terminate the franchise agreement? The court an-
swered inthenegative.

3- Did by granting another franchisein the samearea
thefranchisor breach the franchise agreement? Again
the court answered “no.”

Change in ownership

Howard Johnson Franchise Systems, Inc. had li-
censed Hotel Associates, Incorporated to operateahotel
inldaVerde(the Carib Inn) under the Howard Johnson
flag. Asaresult of amortgageforeclosuresuitfiledby a
creditor, Hotel Associates|ost titleto the property tothe
highest bidder at public auction: acorporation by the
name“R.R. IdaVerdeHotd Corp.” Thisnormdly would
beaclear case of changein ownership, except that the
sole shareholder of both Hotel Associatesand R.R. Ida
Verdewasthe same person: Benito R. Fernandez. This
fact led to the claim that no changein ownership had
really taken place.

Thecourt did not agree, pointing out that thelicens-
eewasthe corporation and not its sharehol der, citing
the New York case of Hotel Esplanade, Inc. v. Her-
man, 197 N.Y.2d 579 (N.Y. Sup. Ct. 1960), which
had rej ected the converse argument that ownership of a
hotel changed wheretheidentity of the stockholders
changed, despite continuity of corporate ownership.

Termination of franchise

The contract required thelicenseeto notify thelicen-
sor inwriting at least 30 daysin advance of the occur-
renceof any changeintheownership of thehotel. Failure
to notify gave Howard Johnson theright to terminate the
franchise agreement. Neither notice of changein own-
ership nor notice of termination were given. However,
termination did not occur automatically. Toreachthis
conclusion the court examined anumber of contract
clauses.

It pointed to the text of the ownership provision—
“Howard Johnson may, inits solediscretion, immedi-
ately terminatethisAgreement . . .”—and contrasted it
to that used for other reasons for termination—the
“ Agreement shal automeatically andimmediately termi-
nate . ..” “Based on those language differences. . .
Howard Johnson may exerciseitsdiscretion to termi-
natethe contract, but the contract does not terminate ex
propriovigore (‘by itsownforce').”

Another franchise

Even though the franchise wasfound to have sur-
vived thetrandfer of title, Howard Johnson had rightfully
licensed another entity to operate aHoward Johnson
hotel in the same geographic area. The Court of Ap-
peal sso hel d because the agreement defined theterm of
thefirst licenseto commence* upon theintegration of
the[hotel] into the Howard Johnson Reservation Sys-
tem,” which never took place. “ Becausethe Carib Inn
property wasnever integrated into the Howard Johnson
Reservation System, under the unambiguouslanguage
of theAgreement, theterritoria protectionprovison. . .
wasnot in effect at thetimeof thealleged breach.” m
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TRADEMARKS

“Ricas” crackers infringe trademark of
“Rica” crackers

n its opinion in the case of Boringuen Biscuit Corp. v. M. V. Trading Corp., 443 F.3d 112
(1 Cir. 2006), the U.S. Court of Appeals for the First Circuit discussed the factors
used to determine the likelihood of confusion between two brands.

Sweet vs. salty

The Ricatrademark for crackers, cookiesand bis-
cuitshasbeenregistered withthe U.S. Patent and Trade-
mark Officesince 1969, initialy by the Sunland Biscuit
Company, and snce 1976 by plaintiff Borinquen biscuit
Corp., who purchased it. The product in question, a
round, yellowish, semi-sweet cracker, hasbeen soldin
Puerto Rico since 1962. Borinquen usesalogo that con-
sistsof ared circleencompassing whiteletters. Ricais
theonly cookie, cracker or biscuit registered under that
name,

InApril of 2003 “thetectonic platesshifted,” asthe
court stated, when defendant M.V. Trading Corp. be-
gan selling around, yellowish, salty cracker under the
name Nestle Ricas. Thisproduct’slogo consisted of a
whiteoval withred letters.

Borinquen sued, and the District Court granted a
preliminary injunction prohibiting M.V. fromsdlingits
product. M.V. promptly apped ed, but the Circuit Court
affirmedtheinjunction.

Confusion

First the Court of Appealsconcluded that Ricawas
eligiblefor trademark protection, and then went onto
exploreif the District Court had correctly concluded that
Ricaand Ricasweresimilar enough asto makeit likely
for consumersto be confused. Thecourt listed eight fac-
torsto be considered:

1- thesimilarity of themarks,
2- thesimilarity of thegoods,

3- therelationship between the parties’ channel s of
trade,

4- therelationship between the parties advertising,
5- the classes of prospective purchasers,

6- evidenceof actua confusion,

7- the defendant’ sintent in adopting itsmark, and
8- thestrength of theplaintiff’smark.

“A proper analysistakes cognizance of al eight factors
but assignsno singlefactor dispositiveweight.”

District Court

After applying the eight factors, the District Court
had concluded that M.V.’suse of itsmark waslikely to
result in consumer confusion. On one hand, the goods
weredissimilar, no actual confusion had been shown,
and no evidence existed that M.V. intended to midead
consumers. Onthe other, the remaining factorstended
tofavor alikelihood of confusion.

Court of Appeals

The Circuit Court started out by clarifying that the
burden of aholder of atrademark isto show likelihood
of confusion, not actud confusion. “Higoricdly, wehave
attached subgtantia weight to atrademark holder’ sfail-
ureto proveactual confusiononly ininstancesinwhich
therelevant products have coexisted on the market for
along period of time.” It added that such was not the
case here, asM.V.’s product had been introduced to
the Puerto Rico market in 2003.

Astothemark “ strength” element, the court stated
that the District Court had found that the Ricamark had
been registered for more than three decades, that Borin-
guen’'sRicawastheonly cookie, cracker or biscuit trade-
marked under that namein the United States, and that
Borinquen'seffortsin promoting and protectingitsmark
werein conformancewith industry standards. m
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LABOR UPDATE

Employer’s vicarious liability for sexual
harassment

I n Hernindez v. Televicentro, 2006 T.8.P.R. 142, the Puerto Rico Supreme Court addressed
the question of an employer’s potential vicarious liability for omission of disciplinary
actions to prevent subsequent sexually harassing conduct.

The script

L et sassumethat you manageatdevison sationand
oneof your cameramen makesharassng sexud advances
(including indecently exposing himself) toan employee
of anindependent contractor that you retain to produce
one of your shows. Let’salso assumethat therewasa
prior incident where the same cameraman had made a
lewd passat amakeup lady, who later quaified theinci-
dent asamisunderstanding. After aquick investigation
of theincident, your director of human resources and
you decideto send aletter informing the cameraman of
your harassment-freeworkplace policy.

Could or should you haveforeseen, by virtue of the
sexudly chargedincident | ater taken asamisunderstand-
ing, thevery seriousacts perpetrated by your employee
against theemployee of theindependent contractor?
Areyou, asthe cameraman’semployer, tobeheldre-
sponsiblefor hislewd and indecent acts?

The law

Puerto Rico Civil Codearticle 1803 providesthat
ownersor directors of an establishment or enterprise
areliablefor any damages caused by their employeesin
the course of employment. Thisresponsibility for some-
onedse'sactsiswhat iscaled “vicariousliability.”

-'-'ll

:--n

The ruling

The Supreme Court ruled in Televicentro that ase-
riesof elementsmust be present in order for vicarious
liability toexist, asrequired by article 1803. Thesein-
clude that the conduct or acts be carried out with the
purpose of serving and protecting theemployer’sinter-
estsand objectives. The Court held that eveninthe hy-
pothetical case that you would have carried out
disciplinary proceduresfor the prior incident, the cam-
eraman’sactionsunder scrutiny werein no way fore-
seeable. That, coupled with thefact that the employee
had never been singled out asaperson likely to commit
actsof thisnature, lead it to concludethat the defendant
did not incur inan omission that brings about vicarious
lighility.

The dissenting opinion

Thedissenting judgesinthiscase opinedthat Televi-
centrowasliableby omission, for failing, in spiteof its
anti-harassment policy, to act in areasonableway in
order to prevent the damages caused by the camera-
mantotheplaintiff. Faced with aviolation of thecom-
pany’snorms, the dissenting opinion expressesthat the
employer merely communicated to the offender that he
could not again incur in such conduct. It isthe duty of
every employer not only to antici pate damages, but a so
to prevent that these occur, whenit isreasonably fore-
seeable. Therefore, asaresult of said omission, it was
reasonably predictable, the two dissenting judges con-
tinued, that such regrettableeventswould eventudly take
place. Inview of this, the employer should have been
held accountablefor itsomissionsand the damagesre-
aultingfromthem. m
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New Puerto Rico law

Protocol required to manage domestic
violence in the workplace

Law No. 217 of September 29, 2006 requires both public and private sector employers
to develop and implement a Protocol to manage domestic violence situations in the

workplace.

Zero tolerance

Thelegidation was motivated by the need to pro-
motethe public policy of zero tolerance of domestic vi-
olence. Theimplementation of the protocol intendsto
provide uniformity with respect to measuresand proce-
duresto be followed when an employee, male or fe-
male, hasbeen avictim of domestic violence.

Thelaw statesthat taking effective preventive and
security measureswill enablethe adequate handling of
casesthat may carry over into theworkplace.

Minimum requirements

Itistherespongbility of each and every employerin
Puerto Rico to comply with the requirement of

establishing the protocol, which should include the
following minimum reguirements:

o adeclaration of public palicy,
oalegal basis,
o personal duties, and

o uniform proceduresto befollowed inthe handling
of such cases.

Technical counsel

The Officeof the Solicitor for Women will offer the
technical counsel necessary for theelaboration and im-
plementation of these Protocol s, and the Department of
L abor and Human Resourceswill shoulder the respon-
ghility of enforcingthem. m

1. Domestic violence affects many employees.

2. Domestic violence is a security and liability
concern.

3. Domestic violence is a performance and
productivity concern.

4. Domestic violence is a health care concern.

Seven reasons why employers should
address domestic violence

5. Domestic violence is a management issue.

6.Taking action in response to domestic
violence works.

7. Employers can make a difference.

Source: www.endabuse.org
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Pension Protection Act of 2006

he Pension Protection Act of 2006 is one of the most comprehensive pension reform
legislations by the United States Congress since ERISA was enacted in 1974.

It strengthensplan reporting and participant disclosurerul es, requiresstricter funding
rulesfor single-employer and multiemployer defined benefit pension plans, re-
solveslegd uncertainty surrounding cash ba ance and other hybrid defined benefit
plans, dlowsplanfiduciariesto giveinvestment adviceto participants, and makes
permanent significant tax retirement savingsincentivesenacted under prior law.

Effective date

The act will be phased in over the next few years. Some of the disclosure
requirementsand diversificationruleswill gointo effect after December 31, 2006;
whilemost of theother ruleswill not be effective until 2008. Other rules, such as
thoseinvolving cash balance or hybrid plans, will be effectiveretroactively or
upon enactment.

Theact will cause changesintheway pension plansare designed and admin-
istered, amend plan documents, increase plan funding, and make additional plan
disclosuresinregulatory filingsand to plan participants.

Reporting and disclosures

« Inthe case of multiemployer defined benefit plans, § 202 requires actuarial
certification asto whether the planisin endangered or in critical status.

« Section 503 requires additional information to be provided in the Form 5500
annual report, for certain defined benefit pension plans.

» Section 504 requires plan Form 5500 annual reports to be made available
electronicaly onthe Department of Labor’swebsteand on the sponsor’ sweb-
gte

» Section 1103 directsthe Secretary of the Treasury and the Secretary of Labor
to simplify Form 5500 annual return reporting requirementsfor certain plans

with fewer than 25 partici pants, and thefiling requirementsfor one-participant
plans.

Notices

« Section 501 requires single-empl oyer defined benefit pension plansto provide
anannua funding notice, similar to the current rulesfor multiemployer plans,
and eliminatesthe summary annua report requirement for sngle-employer de-
fined benefit pension plans.

+ Section 507 requires anotice when participantsare eligible to exercisetheir
right to divest employer securities.
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« Section 508 requires quarterly benefits statementsfor participant-directed de-
fined contribution plans, annual statementsfor other defined contribution plans,
and statementsevery threeyearsfor defined benefit pension plans.

« Section 506 requires noticesto workersand retireesfor plan terminations, and
§ 509 for blackout periods.

Pension funding

» Section 101 § 102 replacetheexisting funding rulesand establish new minimum
funding standardsfor single-employer defined benefit pension plans.

+ Section 201 establishes new minimum funding rulesfor multiemployer defined
benefit pension plansand extendsinterest rate rulesfor the funding standard
account for multiemployer defined benefit plansthat requirethe use of arate
based onlong-terminvestment grade.

» Section405 dlowssmdll plansthat arefully-funded to pay variable-rate premi-
umsto PBCC and establishes specia PBCC premiumsfor small plans.

Theact a so accel erates contribution requirementsfor at-risk plans;, amends
theinterest rate cal culation for lump sum distributions; limitsbenefitincreasesand
accrudsfor under-funded plans, requiresthat shutdown benefitsbefunded through
corporate assets; and promotesincreased funding for retiree medical costsand
long-term care costs, by alowing transfer of excess pension assetsto fund the
estimated retireemedical cogts.

401 (k) plans

» Section 903 providesrulesfor an“digiblecombined plan,” dlowing small em-
ployers (with up to 500 employees) to establish combined defined benefit and
automatic enrollment 401 (K) plansusing asingle plan document and trust fund,
beginningin2010.

« Section 611 createsaprohibited transaction exemption for advice provided by
a“fiduciary adviser” under an “ digibleinvestment advicearrangement.” Fidu-
ciary advisersof aplan areallowed to giveinvestment adviceto 401(K) partic-
ipantsor beneficiariesif requirementsare met.

Miscellaneous

» Section 701 establishes new rulesfor testing defined benefit plans, including
cash balance and other hybrid plans, for age discrimination under the Internal
RevenueCode, ERISA, andtheAgeDiscriminationin Employment Act (ADEA).

« Title Xl of the act also includes miscellaneous provisionsrel ated to exempt
organizationsand charitable contributions, including public disclosure of Forms
990T by 501 (c)(3) organizations.

« Findly, theact establishesanew independent audit requirement for certain de-
fined contribution plans; createsasafe harbor to encourage employersto offer
automatic enrollment intheir defined contribution plans; dlowsdirect rollovers
fromretirement plansto Roth IRAS; and requiresdefined contribution plansto
permit employeesto diversify out of investmentsin employer securitiesif the
securitiesarepublicly traded. m
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